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SUMMARY

Issue for Discussion

Should the Regents add Part 31 to the Rules of the Board of Regents relating to civil enforcement proceedings for the unauthorized practice of the professions and the unauthorized use of a professional title?
Reason(s) for Consideration



Required by State statute.
Proposed Handling

The proposed amendment will come before the Higher Education and Professional Practice Committee in October for adoption as a permanent rule.
Procedural History

The proposed amendment was discussed at the meeting of the Higher Education and Professional Practice Committee in July 2007.  A Notice of Proposed Rule Making concerning the proposed amendment was published in the State Register on August 8, 2007.  Supporting materials are available upon request from the Secretary of the Board of Regents.  
Background Information

Section 6512 of the Education Law makes it a crime for any unauthorized person to practice or to offer to practice a profession.  Similarly, Section 6513 of the Education Law makes it a crime for an unauthorized person to use a professional title.  Prior to 2003, the Education Department investigated alleged violations of these sections, and, in situations where such violations were substantiated, the Education Department reported such violations to the Attorney General with a request for prosecution.
In 2003, the Legislature enacted Section 6516 of the Education Law, authorizing the State Education Department to issue cease and desist orders, conduct administrative proceedings, impose civil penalties and order restitution in instances of the unauthorized practice of a profession or the unauthorized use of a professional title.  Specifically, this statute permits the Department to issue a cease and desist order when the Department has reasonable cause to believe that any person has violated section 6512 or 6513 of the Education Law.  The cease and desist order advises the respondent of his or her right to contest the order through a hearing before a hearing officer designated by the Department and of his or her right to request a stay of the order.  The decision of the hearing officer is final, unless appealed to a Regents Review Committee by the respondent or the Department.  The Regents Review Committee then makes a report to the Board of Regents which makes the final administrative decision.  Review of that decision is available by means of an Article 78 proceeding in Albany County Supreme Court.
Although Section 6516 of the Education Law was effective September 30, 2003, the Department was unable to initiate any civil enforcement proceedings or impose any civil penalties at that time because the legislation did not include necessary funding.  The Department now has available resources to begin limited implementation of the administrative procedures established in Education Law Section 6516, anticipating legislative approval of a bill that would fund the cost of complete implementation with a surcharge of $10 for each licensed professional’s re-registration.  

The proposed amendment is needed to implement the provisions of Section 6516 of the Education Law by specifying the requirements for the submission of complaints, investigations, hearing requests and stay requests; the contents of a cease and desist order; the standards for the imposition of civil penalties and restitution and the procedures for hearings and appeals.
Recommendation


I recommend that the Board of Regents take the following action:

VOTED: That Part 31 of the Rules of the Board of Regents be added, as submitted, effective November 15, 2007.
Timetable for Implementation

The proposed amendment will become effective on November 15, 2007.

AMENDMENT TO THE RULES OF THE BOARD OF REGENTS

Pursuant to sections 207, 6506, 6512, 6513 and 6516 of the Education Law.

Part 31 of the Rules of the Board of Regents is added, effective November 15, 2007, as follows:

Part 31

PROCEEDINGS RELATING TO THE UNAUTHORIZED PRACTICE OF THE PROFESSIONS OR THE UNAUTHORIZED USE OF A PROFESSIONAL TITLE
§31.1  Application of this Part.

The provisions of this Part shall apply to all proceedings commenced pursuant to section 6516 of the Education Law, relating to the unauthorized practice of a profession or the unauthorized use of a professional title.  
§31.2  Complaints and Investigations.  
(a)  Any person or organization who has reasonable cause to believe that a person has violated any provision of section 6512 or 6513 of the Education Law may file a written complaint, on a form prescribed by the Commissioner, with the Professional Conduct Officer, New York State Education Department, 475 Park Avenue South, 2nd Floor, New York, NY 10016 or to any regional office of the Office of Professional Discipline.  The complaint shall describe, with particularity, the alleged unauthorized practice and/or unauthorized use of a professional title, including the date or dates on which an alleged violation occurred.  Such complaint shall be sufficiently clear to advise the department of the nature of the specific act or acts complained of.

(b)  When appropriate, the department shall investigate the complaint.  The department may also commence an investigation, without having received a complaint, based on information indicating that a violation of section 6512 or 6513 of the Education Law may have occurred.  The results of such investigation shall be referred to the professional conduct officer, or his or her designee.  After consultation with a professional member or members of the applicable state board for the profession, the professional conduct officer, or his or her designee, shall determine whether there is substantial evidence of unauthorized practice of a profession or unauthorized use of a professional title and whether further action pursuant to section 6516 of the Education Law is warranted.
§31.3  Cease and desist order.

(a)  Whenever the department has reasonable cause to believe that a person has violated any provision of section 6512 or 6513 of the Education Law, the department may issue a written order to cease and desist from such violation, on a form prescribed by the commissioner.  

(b) Contents of cease and desist order.  Cease and desist orders issued pursuant to this Part shall: 
(1) describe with particularity the alleged unauthorized practice and/or unauthorized use of a professional title, including the date or dates on which the alleged violation or violations occurred, with a specific reference to the provision or provisions of law alleged to have been violated;

(2) order the respondent to cease the specified unauthorized activity; and

(3) provide respondent with written notification of the following:
(i) respondent’s right to request a hearing before a hearing officer designated by the department, within thirty days of receipt of the cease and desist order, if respondent desires to contest the cease and desist order;

(ii) where respondent can obtain a form to request a hearing;

(iii) respondent’s right to request a stay of the cease and desist order at the time a hearing is requested; 

(iv) where respondent can obtain a form to request a stay;
(v) respondent’s right to personally appear at the hearing;

(vi) respondent’s right to be represented by counsel at the hearing; 

(vii) respondent’s right to produce witnesses and evidence on his or her behalf at the hearing; 

(viii) respondent’s right to cross-examine witnesses and examine evidence produced against him or her at the hearing; 

(ix) respondent’s right to issue subpoenas in accordance with section 304 of the State Administrative Procedure Act; and

(x) respondent’s right to file a written answer to the cease and desist order no later than five days prior to the first scheduled hearing date.  

(c)  Service of cease and desist order.  A cease and desist order shall be personally served on the respondent by the department.  If personal service cannot be made after due diligence and such fact is certified under oath, service of a copy of the order shall be made by certified mail, return receipt requested, to the person’s last known address by the department.

(d)  Notice of intention to seek restitution and/or civil penalty.  Whenever the department concludes that civil penalties and/or restitution may be warranted pursuant to section 31.4 of this Part, the department shall serve a notice of the allegations of the unauthorized activity and the department’s intention to impose a civil penalty and/or order the respondent to make restitution.  The department shall include in such notice a notice of hearing regarding the civil penalty and/or restitution sought, unless a hearing is currently pending.  The notice of hearing shall be on a form prescribed by the commissioner and shall specify the civil penalty sought for each violation.

§31.4  Civil Penalties and Restitution.

(a)  Civil Penalties.  Whenever the department concludes that civil penalties may be warranted, it may seek to impose a civil penalty of up to five thousand dollars for each violation.  

(1)  Factors to be considered in determining whether to impose a civil penalty may include, but need not be limited to:

(i) the nature of the violation and of any injury resulting therefrom;
(ii) the degree of danger to the public caused by the unauthorized conduct;

(iii) whether the unauthorized conduct was inadvertent, or was committed with knowledge that the conduct was unauthorized;

(iv) the duration and frequency of the unauthorized conduct;

(v) any past history or findings of unauthorized practice by the respondent; and
(vi) respondent’s failure to comply with any cease and desist order previously issued.

(2)  In the event that respondent violates a cease and desist order during the course of a hearing or appeal, the department may deem such violation to constitute sufficient cause upon which to seek a civil penalty under this section.

(b)  Restitution.  Respondent may be ordered to make restitution to any person who has an interest in any money or property, either real or personal, acquired by the respondent as a result of the unauthorized practice of a profession or the unauthorized use of a professional title.  

(1)  Factors the department may consider in determining whether to order restitution include, but need not be limited to:

(i) the nature of the violation and of any injury resulting therefrom;

(ii) the degree of danger to the public caused by the unauthorized conduct;

(iii) whether the unauthorized conduct was inadvertent or was committed with knowledge that the conduct was unauthorized;

(iv) the duration and frequency of the unauthorized conduct;

(v) any past history or findings of unauthorized practice by respondent;

(vi) respondent’s failure to comply with any cease and desist order previously issued; and
(vii) whether the loss suffered by the claimant is sufficiently identifiable and quantifiable to enable an order of restitution to be made.
(2)  Claim for restitution.  Any person who seeks to make a claim for restitution based upon respondent’s unauthorized practice or unauthorized use of a professional title shall submit a written claim for restitution to the department, on a form prescribed by the commissioner.  The claim for restitution shall describe, with particularity, the circumstances of the alleged unauthorized practice and/or unauthorized use of a professional title, and shall describe the specific money or property, either real or personal, acquired by the respondent for which the claimant seeks restitution.  
§31.5  Request for a hearing.

(a) If a respondent to a cease and desist order contests the cease and desist order, the respondent shall request a hearing conducted by the department within 30 days of respondent’s receipt of such cease and desist order.  

(b)  A request for a hearing shall be in writing, on a form prescribed by the commissioner, and shall contain the following information:
(1) an address and phone number designated by respondent for receipt of all correspondence;

(2) the name, address, and phone number of respondent’s attorney, if respondent chooses to be represented by an attorney;
(3) a request for a stay, on a form prescribed by the commissioner, if respondent requests a stay of such cease and desist order pursuant to section 31.6 of this Part; and 

(4) the basis for respondent’s objection to the cease and desist order and to any civil penalty or restitution being sought, if any.
(c) All requests for a hearing shall be submitted to the Professional Conduct Officer, New York State Education Department, 475 Park Avenue South, 2nd Floor, New York, NY 10016.

(d)  The respondent may also file with the designated hearing officer a written answer to the cease and desist order no later than five days prior to the first scheduled hearing date, together with proof of service on the Office of Prosecutions, New York State Education Department, 475 Park Avenue South, 2nd Floor, New York, NY 10016.  The answer shall contain a clear and concise statement of respondent’s defenses to each alleged violation in the cease and desist order and to any civil penalty or restitution imposed.

§ 31.6  Request for a stay of the cease and desist order.  If the respondent desires a stay of the cease and desist order, he or she shall submit a written application to the professional conduct officer, on a form prescribed by the commissioner, stating the facts and the law upon which such stay should be granted.
(a) A request for a stay of a cease and desist order shall:

(1) be filed together with respondent’s request for a hearing on the cease and desist order or, in the event that the hearing process is initiated by a notice of hearing served in accordance with subdivision (3) of section 6516 of the Education Law, at any time prior to the completion of a pending hearing;

(2) clearly state at the top of the first page of the document that respondent requests a stay of the cease and desist order;

(3) contain an address and phone number designated by respondent for receipt of all correspondence and notice related to the request for a stay;
(4) contain the name, address, and phone number of respondent’s attorney, if respondent chooses to be represented by an attorney; and
(5) state the factual and legal basis upon which a stay should be granted.

(b) Decision on the request for a stay.  The hearing officer may grant a stay of the cease and desist order pending an ultimate determination, if in his or her judgment a stay is necessary, upon consideration of respondent’s likelihood of success on the merits, any irreparable harm and a balancing of the equities.  The hearing officer shall make such determination within five business days of the request for a stay.  The date of the request for a stay is the date on which the professional conduct officer receives the stay request.

§31.7  Hearing.

(a) Within fifteen days of receipt of the request for a hearing and after consultation with the parties to the hearing, the hearing officer shall take action to schedule a date for the hearing and notify the parties of such date.  If more than one date is necessary for completion of a hearing, the hearing officer shall set additional hearing dates following consultation with the parties and/or their legal representatives and notify the parties of such additional dates.
(b) Adjournments of the hearing dates may be granted by the hearing officer for good cause, upon a written request by a party.

(c) The parties shall exchange evidence and witness lists not less than five days prior to the initial hearing date.  However, additional evidence and witnesses may be allowed at the discretion of the hearing officer.
(d)  Evidence in support of the cease and desist order shall be presented by an attorney for the department.  Respondent may appear personally or may be represented by counsel at the hearing.
(e) Any post-hearing submissions shall be authorized in advance of submission by the hearing officer.

(f) The department has the burden of proving by a preponderance of the evidence the facts and circumstances constituting a violation of section 6512 or 6513 of the Education Law.
(g) Results of the hearing.  At the conclusion of the hearing, the hearing officer shall issue a written report, which shall include the following:

(1)  findings of fact;

(2) a determination on each violation alleged in the cease and desist order;

(3) a determination as to whether to accept, reject, or modify any of the terms of the cease and desist order in whole on in part; and

(4) the civil penalty and/or restitution imposed, if any.

(h) A copy of the hearing officer’s written report shall be served upon the parties within ten days of the conclusion of the hearing, together with a notice setting forth the parties’ right to an administrative appeal.  A hearing shall be deemed concluded upon the hearing officer’s receipt of the transcript and any post hearing submissions authorized by the hearing officer. 

(1)  Content of notice of appeal.  The hearing officer’s written report shall contain a notice of the right to an administrative appeal, which shall read as follows:
Notice:

You are hereby notified that you have the right to appeal the decision of the hearing officer to a Regents Review Committee. To initiate such an appeal, you are required to file a notice of appeal, on a form that may be obtained from the Professional Conduct Officer, New York State Education Department, 475 Park Avenue South, 2nd Floor, New York, NY 10016, within twenty days of the receipt of the hearing officer’s report.  The notice of appeal shall include a statement of the issues to be considered on appeal and a statement of any errors alleged to have been made by the hearing officer, and shall include any other supporting papers and an affidavit of service attesting that such notice and supporting papers were served on all other parties to the proceeding.  The notice of appeal and any accompanying documents shall be filed with the Office of Legal Services, New York State Education Department, 475 Park Avenue South, 2nd Floor, New York, NY 10016.
(2)  Service.  Service of the written report and notice of the right to an administrative appeal shall be made by United States Postal Service or any other delivery service providing proof of delivery to the addresses specified by the parties.

(i)  The report of the hearing officer shall be final, unless it has been appealed to a Regents Review Committee within twenty days of the receipt of the hearing officer’s report, as provided in section 31.8 of this Part.  
§31.8  Administrative appeal.

(a) Notice of appeal.  Either party may appeal the hearing officer’s report to the Regents Review Committee by filing a notice of appeal, on a form prescribed by the Commissioner.  The notice of appeal shall include a statement of the issues to be considered on appeal, a statement of any errors alleged to have been made by the hearing officer, any other supporting papers and an affidavit of service attesting that such notice of appeal and any supporting papers were served on all other parties to the proceeding by United States Postal Service or other delivery service providing proof of delivery to the addresses specified by the parties within 20 days of receipt of the hearing officer’s report.
(b) Members of the Regents Review Committee.  The Regents Review Committee shall be comprised of three members, at least one of which shall be a Regent.

(c)  Notification of Regents Review Committee Meeting.  Respondent has the right to appear at the meeting with the Regents Review Committee, or the Regents Review Committee may require respondent to appear.  The department shall notify respondent at least 10 day prior to the meeting of the following:

(1) the time and place of the meeting;

(2) respondent’s right to appear at the meeting;

(3) respondent’s right to be represented by counsel;

(4) whether or not respondent is required to appear at the meeting; and

(5) such other information as may be considered appropriate.

(d)  Review by the Regents Review Committee.   The Regents Review Committee shall review the hearing officer’s report and determine whether the department has met its burden of proving by a preponderance of the evidence the facts and circumstances constituting a violation of section 6512 or 6513 of the Education Law and/or supporting an order of restitution and/or whether the civil penalty imposed by the hearing officer, if any, was arbitrary and capricious.  A review by the Regents Review Committee shall be based on:

(1) the transcript of the hearing, which shall include the cease and desist order; any stay request submitted by respondent; any answer submitted by the respondent; the stenographic record of the hearing and all exhibits admitted at the hearing; and

(2) the report of the hearing officer.
(e)  Board of Regents Review.  Following the Regents Review Committee meeting, the Regents Review Committee shall transmit a written report of its review and recommendation to the Board of Regents.  The Board of Regents shall review the written report and recommendation of the Regents Review Committee and shall determine whether respondent has violated each charge identified in the cease and desist order and determine what penalties and/or restitution, if any, to impose, and shall issue an order to carry out such decisions.  Such decisions shall require the affirmative vote of a majority of the members of the Board of Regents.  

(1)  A review by the Board of Regents shall be based on:

(i)  the transcript of the hearing, which shall include the cease and desist order, any stay request submitted by respondent, any answer submitted by the respondent, the stenographic record of the hearing and all exhibits admitted at the hearing;

(ii)  the report of the hearing officer; and

(iii)  the report and recommendation of the Regents Review Committee.

(2)  The order of the Board of Regents shall be personally served upon respondent or served by certified mail to the respondent’s last known address.  Such service shall be effective as of the date of the personal service or five days after mailing by certified mail.  The order shall also contain the following written notice:

Notice:

You are hereby notified that the decision of the Board of Regents is final and binding.  Review of such order may be obtained in a proceeding pursuant to Article 78 of the Civil Practice Law and Rules commenced in Supreme Court, Albany County.  This decision shall not be stayed or enjoined unless you apply to the Supreme Court pursuant to Article 63 of the Civil Practice Law and Rules and you provide notice to the New York State Education Department and Attorney General of such application.    


(f)  Either the Regents Review Committee or the Board of Regents may remand a proceeding to the hearing officer for further proceedings.  
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