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Summary
Issue for Discussion
Should the Board of Regents add a new section 59.15 to the Regulations of the Commissioner of Education and amend section 29.18 to the Rules of the Regents to implement Chapter 581 of the Laws of 2011, relating to waivers from corporate practice restrictions for special education schools and early intervention agencies to provide certain professional services?
Reason(s) for Consideration




State statute.

Proposed Handling

 The proposed amendment will come before the Professional Practice Committee at its January 2012 meeting for discussion. It is anticipated that the proposed amendment will be presented for action by the Board of Regents at its March 2012 meeting.
Procedural History

A Notice of Proposed Rule Making will be published in the State Register on January 11, 2012 for a 45-day period of public comment.  Supporting materials for the proposed amendment are available upon request from the Secretary to the Board of Regents. 

Background Information

Chapter 581 of the Laws of 2011 added, among other things, a new section 6503-b to the Education Law authorizing the Department to issue waivers to special education schools (“schools”) and early intervention agencies (“agencies”) to enable them to employ licensed professionals or contract with licensees or professional business entities to provide certain professional services to children in need of their services.  Absent such a waiver, employment or contracting for professional services in most licensed professions would conflict with restrictions on corporate practice under Title VIII of the Education Law.

The new law allows schools approved by the State Education Department and agencies approved by the Department of Health that are currently providing professional services to continue to do so until July 1, 2013.  In order to continue to provide services after that date, schools or agencies must submit a waiver application to the Department within 120 days of the posting of the applications on the Office of the Professions website (www.op.nysed.gov).  Once a school or agency applies, it will be able to continue to provide services until the application is approved or denied.  These provisions avoid a disruption in professional services provided to children receiving early intervention or preschool services.  However, if an application is denied by the Department, the entity must cease providing professional services in New York. 
The purpose of Chapter 581 of the Laws of 2011 is to reconcile the provisions of Title VIII of the Education Law that prohibit corporate practice of certain licensed professions with the provisions of section 4410 of the Education Law and Title 2-A of Article 25 of the Public Health Law that contemplate that special education schools and early intervention agencies be able to provide multi-disciplinary evaluations, related services, and early intervention services recommended for a student. 
Section 6503-b of the Education Law defines eligible entities and the professional services that may be offered by such entities, and provides for oversight by the Board of Regents. This section also requires, as part of the application process, that the entity provide attestations by each officer, director, and trustee of the entity that he or she is of good moral character. The fee for an initial waiver is $345, although an entity that simultaneously applies for waivers as both a special education school and an early intervention agency only has to pay the $345 fee once. An entity that receives a waiver under the law must apply for a renewal every three years and pay the triennial registration fee of $260, or a pro-rated amount as determined by the Department. An approved entity must request a waiver certificate for each site at which professional services are provided and notify the Department in a timely manner if there are changes in the services provided or the location of the administrative office or sites operated by the entity. 

The proposed regulations implement the provisions of law by setting forth the requirements to be met by a qualified entity in order to receive a waiver. These include, but are not limited to, verification from the appropriate regulatory agency that the entity is a qualified special education school or early intervention provider. Since these entities are already approved by the Education Department or the Department of Health, there is a known population of entities that will apply for, and require, a waiver under 6503-b, which facilitates the implementation of this law. Although the granting of a waiver resolves the issue of the authority of the entity to provide professional services, only licensed or authorized persons may provide services, and the entity is responsible for verifying the licensure of providers and the appropriate supervision of interns or permit holders who are only authorized to practice under supervision. This will ensure that preschool students receive appropriate services from competent and qualified individuals who are accountable under the Education Law.
The proposed amendment of section 29.18 of the Rules of the Board of Regents implements the Board of Regents disciplinary authority over entities receiving waivers under Education Law section 6503-b. The amendment clarifies that the entity is subject to the same professional misconduct provisions as a licensed professional or professional business entity, including the same due process rights. 
These regulations are being presented for discussion, and they will be published in the State Register on January 11, 2011 for a 45-day public comment period. We anticipate that the regulations will be brought to this Committee for approval at your meeting in March 2012. Once the regulations are adopted, the Department anticipates posting applications on its website in a timely manner.

Timetable for Implementation

It is anticipated that the proposed amendment will be presented for adoption at the March 2012 Regents meeting. If adopted, the proposed amendment will become effective as a permanent rule on April 11, 2012.
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